
668

38 CFR Ch. I (7–1–03 Edition)§ 36.4351

approval shall be a condition precedent 
to the guaranty or insurance of the 
loan; 
Provided, That the limitations on the 
quantum or quality of the estate or 
property that are indicated in this 
paragraph, insofar as they may materi-
ally affect the value of the property for 
the purpose for which it is used, are 
taken into account in the appraisal of 
reasonable value required by 38 U.S.C. 
chapter 37. 

(c) The following limitations on the 
quantum or quality of the estate or 
property shall be deemed for the pur-
poses of paragraph (b) of this section to 
have been taken into account in the 
appraisal of residential property and 
determined by the Secretary as not 
materially affecting the reasonable 
value of such property: 

(1) Building or use restrictions. Pro-
vided, (i) no violation exists, (ii) the 
proposed use by a veteran does not 
presage a violation of a condition af-
fording a right of reverter, and (iii) any 
right of future modification contained 
in the building or use restrictions is 
not exercisable, by its own terms, until 
at least 10 years following the date of 
the loan. 

(2) Violations of racial and creed re-
strictions. Violations of a restriction 
based on race, color, creed, or national 
origin, whether or not such restriction 
provides for reversion or forfeiture of 
title or a lien for liquidated damages in 
the event of a breach. 

(3) Violations of building or use restric-
tions of record. Violations of building or 
use restrictions of record which have 
existed for more than 1 year, are not 
the subject of pending or threatened 
litigation, and which do not provide for 
a reversion or termination of title, or 
condemnation by municipal authori-
ties, or, a lien for liquidated damages 
which may be superior to the lien of 
the guaranteed or insured mortgage. 

(4) Easements. (i) Easements for pub-
lic utilities along one or more of the 
property lines and easements for drain-
age or irrigation ditches, provided the 
exercise of the rights thereof do not 
interfere with the use of any of the 
buildings or improvements located on 
the subject property. 

(ii) Mutual easements for joint drive-
ways located partly on the subject 

property and partly on adjoining prop-
erty, provided the agreement is re-
corded in the public records. 

(iii) Easements for underground con-
duits which are in place and which do 
not extend under any buildings in the 
subject property. 

(5) Encroachments. (i) On the subject 
property by improvements on the ad-
joining property where such encroach-
ments do not exceed 1 foot within the 
subject boundaries, provided such en-
croachments do not touch any build-
ings or interfere with the use or enjoy-
ment of any building or improvement 
on the subject property. 

(ii) By hedges or removable fences be-
longing to subject or adjoining prop-
erty. 

(iii) Not exceeding 1 foot on adjoining 
property by driveways belonging to 
subject property, provided there exists 
a clearance of at least 8 feet between 
the buildings on the subject property 
and the property line affected by the 
encroachment. 

(6) Variations of lot lines. Variations 
between the length of the subject prop-
erty lines as shown on the plot plan or 
other exhibits submitted to Depart-
ment of Veterans Affairs and as shown 
by the record or possession lines, pro-
vided such variations do not interfere 
with the current use of any of the im-
provements on the subject property 
and do not involve a deficiency of more 
than 2 percent with respect to the 
length of the front line or more than 5 
percent with respect to the length of 
any other line.

(Authority: 38 U.S.C. 501, 3703(c), 3712(g)) 

[15 FR 4550, July 18, 1950, as amended at 24 
FR 2656, Apr. 7, 1959; 33 FR 18026, Dec. 4, 1968; 
34 FR 11095, July 1, 1969; 41 FR 44039, Oct. 6, 
1976; 44 FR 47338, Aug. 13, 1979; 45 FR 55720, 
Aug. 21, 1980; 47 FR 49394, Nov. 1, 1982; 55 FR 
25976, June 26, 1990; 61 FR 28059, June 4, 1996]

§ 36.4351 Loans, first, second, or unse-
cured. 

Loans for the purchase of real prop-
erty or a leasehold estate as limited in 
the regulations concerning guaranty or 
insurance of loans to veterans, or for 
the alteration, improvement, or repair 
thereof, and for more than $1,500 and 
more than 40 percent of the reasonable 
value of such property or estate prior 
thereto shall be secured by a first lien 
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on the property or estate. Loans for 
such alteration, improvement, or re-
pairs for more than $1,500 but 40 per-
cent or less of the prior reasonable 
value of the property shall be secured 
by a lien reasonable and customary in 
the community for the type of alter-
ation, improvement, or repair financed. 
Those for $1,500 or less need not be se-
cured, and in lieu of the title examina-
tion the lender may accept a statement 
from the borrower that he or she has 
an interest in the property not less 
than that prescribed in § 36.4350(a). 

[43 FR 51016, Nov. 2, 1978]

§ 36.4352 Tax, special assessment and 
other liens. 

Tax liens, special assessment liens, 
and ground rents shall be disregarded 
with respect to any requirement that 
loans shall be secured by a lien of spec-
ified dignity. With the prior approval 
of the Secretary, Under Secretary for 
Benefits, or Director, Loan Guaranty 
Service, liens retained by nongovern-
mental entities to secure assessments 
or charges for municipal type services 
and facilities clearly within the public 
purpose doctrine may be disregarded. 
In determining whether a loan for the 
purchase or construction of a home is 
secured by a first lien the Secretary 
may also disregard a superior lien cre-
ated by a duly recorded covenant run-
ning with the realty in favor of a pri-
vate entity to secure an obligation to 
such entity for the homeowner’s share 
of the costs of the management, oper-
ation, or maintenance of property, 
services or programs within and for the 
benefit of the development or commu-
nity in which the veteran’s realty is lo-
cated, if the Secretary determines that 
the interests of the veteran-borrower 
and of the Government will not be prej-
udiced by the operation of such cov-
enant. In respect to any such superior 
lien to be created after June 6, 1969, the 
Secretary’s determination must have 
been made prior to the recordation of 
the covenant. 

[40 FR 34594, Aug. 18, 1975, as amended at 61 
FR 28059, June 4, 1996]

§ 36.4353 Combination residential and 
business property. 

If otherwise eligible, a loan for the 
purchase or construction of a combina-
tion of residential property and busi-
ness property which the veteran pro-
poses to occupy in part as a home will 
be eligible under 38 U.S.C. 3710, if the 
property is primarily for residential 
purposes and no more than one busi-
ness unit is included in the property. 

[40 FR 34594, Aug. 18, 1975]

§ 36.4354 [Reserved]

§ 36.4355 Supplemental loans. 
(a) Any loan for the alteration, re-

pair, improvement, extension, replace-
ment, or expansion of a home, with re-
spect to which a guaranteed or insured 
obligation of the borrower is currently 
outstanding, may be reported for guar-
anty or insurance coverage, if such 
loan is made by the holder of the cur-
rently outstanding obligation, notwith-
standing the fact no guaranty entitle-
ment remains available to the bor-
rower; 
Provided, That if no entitlement re-
mains available the maximum amount 
payable on the revised guaranty shall 
not exceed the amount payable on the 
original guaranty on the date of clos-
ing the supplemental loan, and the per-
centage of guaranty shall be based 
upon the proportion the said maximum 
amount bears to the aggregate indebt-
edness, or, in the case of an insured 
loan, no additional credit to the hold-
er’s insurance account may be made: 
Provided further, That the prior ap-
proval of the Secretary shall be re-
quired if 

(1) The loan will be made by a lender 
who is not the holder of the currently 
guaranteed or insured obligation; or 

(2) The loan will be made by a lender 
not of a class specified in 38 U.S.C. 
3702(d); or 

(3) An obligor liable on the currently 
outstanding obligation will be released 
from personal liability. 
In any case in which the unpaid bal-
ance of the prior loan currently out-
standing is combined or consolidated 
with the amount of the supplemental 
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